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Petitioner-Appellant 
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ASTAFACTATINIE ARE) 4a 
CUNNINGHAM, Warden, 


Correctional Institution for 


Respondent-Appell 


NHTerpr TCM 


PM nrenmprem 


the Supreme 


ellant's Fourth 


violated by the admission at his state 


obtained as a result of an illegal pol 


3. Was the appellant arrested without 


cause, in violation of his constitutional rights, prior to the seizure of 


items that were therefore wrongfully admitted into evidence at his trial? 


Statement 


This is an appeal from an order of the United States District Court 
for the Southern District of New York (Ward, J.}, dated September 21, 1976, 


denying appellant's application for a writ of habeas corpus. 


On October 29, 1970 a hearing was held in the Supreme Court of the 
State of New York, Trial Term, before the Honorable Nathaniel Heilman. The 
purpose of the hearing was to determine the admissibility of evidence in 


| the pending criminal action against Thomas Pulver--appellant. After an 


evidentiary hearing, Judge Helman found as a matter of fact that the evidence 


was voluntarily abandoned by appellant (M-93)*. The abandoned items were 


from appellant's window prior to his arrest, and were then seized by the 
arresting officers. 


However, when Judge Helman made this factual finding, he was unaware 


“ containing allegedly stolen adding machines. They had been thrown 


of a crucial fact. He was unaware of it because the police detective witness- 


hearing they testified to the arrest. They admitted knocking upon appellant's 


*Transcript of the N.Y. Supreme Court Suppression Hearing ( 


did not reveal it during the suppression hearing. At the suppression 
Ga referred to as M bie 


door at a point in time at which they did not have probable course to arrest. 
But their testimony as to subsequent events was limited to a recitation of 
the fact that appellant closed his door after opening it in response to their 
knocking and that they then saw boxes being thrown from the apartment window 
(M. 8, 59). Omitted was a significant act of the officers, committed before 
the boxes were ejected from the window. 

At the April 23-26, 1976 trial, this act was revealed for the first 
time. In response to questions from the prosecutor, New York City Police 
Detectives Jacobs and Schumacher admitted attempting to forcibly open the 
door to appellant's apartment before the boxes were discarded. The attempt 
was made by hitting the apartment door "oith force" (T. 87-8; 166-7)*, when 


appellant started to close it. Appellant did not simply close the door -- 


ll the testimony at the suppression hearing -- he had to overcome the of- 


i ficers' use of force. 

After this fact was revealed, trial counsel moved to reopen the 
suppression issue (T.322). Although the record is unclear as to whether 
the motion was granted, it is certain that Judge Backer refused to suppress 
the evidence (T. 323). 

The Judge made no findings of fact, nor conclusions of law. Some 
indication of his thinking may be revealed by the Colloqui preceding his 
decision: 

"The Court: You renewed it. I have nothing to 
do with it. How can I rule on a motion 


that I have never heard? 


RL 


*Transcript of the New York Supreme Court Trial, hereinafter re- 
ferred to as T dis 


| 
| 


| 


| 1 ites ‘ , 
|| Appellate Division should affirm because the record did not 


cheiser: You heard al’ the evidence 


“ie 
in the case. 
"The Court: I didn't hear anything about any 
search and seizure. 
It is denied, even though I didn't 
hear it.” 2. 323). 
Appellant was convicted of criminal Possession of Stolen Property 
in the second degree on May 19, 1971, and sentenced to one year in jaii. Ke 
| appeeled to the Supreme Court, Appellate Division. The conviction was af- 
| firmed without opinion on September 25, 1973. 
Before the Appellate Division, appellant raised the issue of the 
attempted illegal entry of the officers. (Appellant's Brief to the Appellate 
Division, p. 45). The brief of the appellee argued, in part, that the 


imony of an illegal attempt to enter. 


"Appellant -- argues that the abandonment of 


the cartons was the result of an illegal attempt 

by the police to gain "forcible entry into the 
apartment" to seize the adding machines (brief, 

p. 45) and concludes that this allegedly illegal- 

ly [Sic] required suppression of the evidence. 

This claim is ... factually baseless." 

(Appellee's Brief on Appeal to the Appellate Division, 


pe 72) We! 


Although appellee's brief recounts the facts of both hearing and 


trial, at no point does it reflect the testimony of both officers that the 


door was “hit with force." Since the Appellate Division issued no opinion, 
no findings of fact or conclusions of law are available. Leave to appeal 
to the Court of Appeals of the State of New York was denied on December 18, 
i973. 

Appellant initiated this habeas corpus action while serving the 
one year sentence imposed by Judge Baker. The petition alleged a sub- 
stantive violation of Fourth Amendment rights arising out of appeliant's 
| arrest. 

The pertinent events surrounding this arrest began 
noon on March 9, 1970 when New York City Police Detectives Jacob and 
|| Schumacher of the Safe-Loft and Truck Squad positioned themselves on the 
north side of Houston Street at the Mott Street intersection. (M-22-23). 
They were waiting specifically for two men to arrive (M-22). The detectives 
were brought to that location by "information" that they had received. (M-4). 
There is no testimony as to the source or content of that “information” but 
it is clear that the officers had a physical description of two men, knew 
their apartment number, and believed that they were in possession of stolen 
property. 

At about 5:00 p.m. the detective saw appellant and Eugene Bonica 
pull up in front of 302 Mott Street in a Volkswagon (VW) 
detectives saw the defendants take three green and white cartons from the 
back of the bus. (M-5). Although the contents of the boxes were not known 
(M-26) the officers decided to investigate. They wished t find out what 
was in the boxes. (M-28) The officers then engaged iu a pattern of activity 
calculated to either seduce or compel the defendants into -ermitting an 


examination of the interior of their apartment. The first approach was to 


n So 


S 
_ 
7 
. 


isolate the defendants in their apartment and gain entrance by concealing 
their identity. The defendants were thus followed as they carried the 


boxes into the apartment building -- appellant carrying two and Bonica | 


carrying one. (M-6) The detectives did not stop them to inquire about the 


contents, but went directly to apartment No. 39. (M-6) The detectives 


went to that sixth floor apartment and knocked on the door. One of the 


defendants asked who was at the door. ng to the testimony of Detective 


Schumacher, there was no answer until the door was opened. Then the police 


| showed their badges. (M-59) After hearing the knock, appellant partially 


eha | 


But, not wanting to be harrassed, as soon as he saw the 


opened the door. 


police officer's badges, he slammed the door shut. 


The subterfuge having failed, the officers next attempted to center 


As appellant closed the door, the officers sougnt to force it open, 


166-7) by pushing against it with their shoulders -- Schumacher 
calling to Jacobs to assist him in his attempt to enter forcibly. 
When the detectives were unable to gain entry -- appellant out- 


pushed the officers and clesed the door -- the officers resorted to their 


They would isolate the defendants by sealing 


final, and successful strategem. 


off all exits to the apartment, and compel them to open the door. 
To accomplish this end, Detective Schumacher "pounded" on the door 
(M-59) to create the impression that the door would immediately be broken. 


Detective Jacob then heard movement in the apartment and he went 


to a nearby hall window that opened onto a fire escape. He climbed onto the 


M-8-9). 


fire escape when he heard a window opening. 


Detective Schumacher stayed at the door of the apartment when 


Detective Jacob went to the window. Detective Schumacher did go to the 
window (which opened onto the fire escape) after he also heard the sound of 
a window opening, (M-60) but he returned to the door. When Detective 
Schumacher returned to the apartment he, "Kept pounding on the door and de- 
manded admittance." (M-56) He remained at the door until Det. Jacob re- 
turned many minutes later. Thus, the door and window were guarded so that 
nobody, "could use {them] to leave the apartment" (M-30; 63) and an of- 
ficer was pounding on the door to be admitted. The defendants were not able 
to leave during this period. 

While Detective Jacob was at the hall window (to stop anyone leaving) 
he saw three green and white boxes as they were being thrown from the apart- 
|| ment's window. M-9) The detective did not know what was in the boxes 


| that time, but they appeared to be the same boxes which he had seen the 


defendants remove from the VW bus. (M-61; 10) Two of the boxes landed in 


the rear yard and one on the roof of a car in a nearby parking lot. (M-10) 
Detective Jacob went downstairs to retrieve the boxes. Detective Schumacher 
stayed at the apartment door and kept pounding, while Detective Jacob went 
downstairs. (M-11; 56) 

When Detective Jacob returned with the boxes, Detective Schumacher 
was still at the door pounding. (M-58) The boxes were then placed in the 
hall and the detectives continued pounding and demanding to be admitted. 
Someone in the apartment asked if the detectives nad a warrant and the de- 
tectives responded that they did not. (M-47-48) Appellant eventually 
opened the door and let the detectives in. He and Bonica were immediately 


placed under arrest. Detective Jacob advised them of their rights (M-49-50) 


and questioned appellant. According to Detective Jacob, appellant then 

stated that the boxes had been thrown out cf the window because, "They are the 
only things here that have serial numbers." (T-72) When Detective Jacobs 
testified at the Huntley Hearing (held during the trial), he was forced to 


admit that his memo book and arrest records contained no reference to this 


"admission". (T-74-76) The admission was vital to the People's case against 


appellant, in that it was used as proof that the defendant knew that the 
property had not been duly purchased. Beyond this admission the only evi- 
dence of theft was the absence of any record of sale by the Montgomery Ward 
Company which was shown to have possessed these machines at some time prior 
to March of 1970. 

The Appellant's habeas corpus petition raised issues stemming from 
this arrest. The central issue was the improper admission into evidence of 
the boxes and the admission obtained from him by the arresting officers. 

The federal action was assigned to Judge Ward. He denied the 
petition because he felt bound to by his interpretation of the criteria 
imposed upon the federal district court by the United States Supreme Court 


in Stone v. Powell 96 S. Ct. 3037 (1976): 


" ..this Court. would have no difficylty, con- 
cluding that the state suppression hearing 

failed to adduce material facts. However, 

even assuming that the suppression hearing . 

was not a full and fair fact hearing within 

the meaning of Townsend v. Sain, supra, It 

is apparent that the opportunity to litigate 
encompasses more than an evidentiary hearing 

in the trial court. That is, it includes that 
corrective action available through the appellate 
process on direct review of the judgment of con- 
viction." (Opinion of Werd, J. Thomas Pulver v. 
John Cunningham, 74 Civ. 2714, Sept. 21, 1976, 
pps. 8-9), hereinafter referred to as Opinion, 


P- ). 


Judge Ward then applied this standard to the instant case and 


| found that the Appellate Division's affirmance without opinion reflected the 


| 
| 
| 
| 


; , 1 ¢ ¥ : , 
fulfillment of a full and fair opportunity to litigate the Fourth Amendment 


claim (Opinion, p. 10). 
Judge Ward, therefore denied the writ even though 
"Petitioner's arguments [the Fou 

claims] find support in the stete 


whole." [Opinion, p. 7] 
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POINT T= THE DISTRICT COURT WAS 
WRONG IN FINDING THAT AN 
OPPORTUNITY FOR A FULL 
AND FAIR HEARING WAS 
AFFORDED APPELLANT. 


The writ of habeas corpus is a vehicle by which 


the federal courts of the United States can exercise a4 


ervisory role over the protection of civil rights and 


By permitting individuals who have been depr 
om to petition the federal 


the constitutionality of the confinement, the 


able to suaranteée against a deprivation of freedom 


Weis, 372 uss. 


determinations, upon which the confinement is base 
of the federal court's sweeping powers 
in an action brought under the Great Writ. 


"Th is district ¢ourt judge's 
duty to apply the applicable 
federal law to the state cours 
fact finding independently." 
Townsend v. Sain, Sie U.8. 293, 
S16 (1903). cf. Pay vs. Noie, 372 
U8. 301 (963) 


: 3 
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To control the volume of litigation, the federal 


ai 


courts have severely restricted the extent to which they 


will reconsider the factual findings, and the 


0 (1973), Townsend v. Sain, Supra. 
> Faceless nay comer J prondelesbas “mito 


policy of presuming that properly documented 


rather imposes 


the process of 


defects in the 
Federal court to review state conclus 
the underlying concept 
state court 
of due process, and, 
“whatever disagreement there may 


to the scope of the phrase 'due 
of law' there can be no doubt 


This definitional concept of a fair trial, did 
not, however, provide sufficiently clear guidelines for 
screening the many habeas cases brought before the court. 
To avoid confusion, the Supreme Court undertook a precise 


Court articulated 2 six part analysis ~- 
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No serutiny of 
claim (whether 


onor any other claim) 


determinations through a procedure consistent with due 


process. The concern with the integrity of the judicial 


dv 


process is so great, that to guarantee against any abuse, 
complete federal relitigation of the facts of a dispute 
will be required: 


"Tf (1) the merits of 
dispute were nov 
hearing; (2) the 
determination is 
by the record as 
finding 
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would enter the apartment -- 


to do so, he threw out the 
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the attempted forcible entry since 


6 ecto umtil the trial, 


1e legality 


the seizure. n illegal act which induces an abandonment , 


involuntary . 


States iv. F 3) yt United States 
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Newman, 
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Hobson involved 
he found 


apparently wanted to search. 
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a search warrant, 226 F.2@ at 591 The reason for the 
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loss that is protected by the Fourth Amendment. Total 
control if the standard -- to be proven by a manual touching 
or physical presence within arms reach —- would defer 
constitutional protections and permit vast encroachments upon 
personal liberty. It would also grant to the police the 
option of controlling constitutional protections by walking 
a few feet away from a subject and declinging to say "you 
are under arrest." 
To prevent such a distortion of eonstitutional 
principles the courts have looked to the facts of each 
and have analyzed them to discern whether the suspect's 
By this process, an arrest has even 
have occurred when officers restricted a subject's 
freedom to leave by blocking the further progress of his car. 


"Whenever an individual is 
physically or constructively 
detained by virtue of a 
significant interruption of 
his liberty of movement as a 
result of police action, that 
individual has been seized." 
People v. Cantor, 36 N.Y.2d 
TT 365 NiY.8. 2a 509, 515 
(Emphasis Added) 


The defendant was deemed under arrest even though his 
activities were not controlled by the officers. 

The focus is so completely upon the restraint of 
one's freedom to leave that the court in Yam Sank Kwai v. 


INS, 411 F.2d 683 (DC cir, 1969) strongly suggested that, in 


certain circumstances, subjects inside of building 
surrounded by the police cou 1d be under arrest. 
has 
ee under 
nt to mean 
individual 
his ag ee 
inh that (ease, “vhe 
have occurred was 
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sre under arrest. 
Since freedom of movement is the focus of the 


Amendment's protection against seizures of the pe 


total control over the arrestee is not needed for an arrest 
to have occurred. 
" .when the officer, by means of 
physical force or show of authority, 
has in some way restrained the liberty 
[o 


of a citizen r alien] a 'seizure' has 
oceurred." Terry v..Ohio, 392 U.S, 


1, 19 (1967). (Emphasis Added) 
The restraint considered in Terry was, of course, 

simply the verbal order of the officer to stop. ‘The Court 

such a limitation on one's freedom of movement -- 

was as 
Compulsory stopping restrains 
constitutional 

rights protect him from 


touched or searched. He would b emed 'seized' even if 


the officer has givenvhim the order 11 cK away... Lae 


removal of the right to freely leave the which the 
officer has detained the person is the invasion of 
Amendment rights. 

Appellant herein was clearly restrained. Detective 
Jacobs went onto the fire escape to stop petitioner in 
case he "...used[d] the fire escape to leave the apartment 
(M-30) At the time Detective Schumacher wat 
door. (M-20) 


guarded to prevent 


' 
was not free to leave. | 


All elements considered necessary for a finding 


0g 
@, 
Fy 


an arrest were thus satisfied. Appellant knew of the 


officers' presence at the door 


2 3} 
t) 
ex 
@ 
OQ. 
na 


i badges He kriew that they were intent upon detaining him -- 


they had even tried to forcibly enter (T 


seen him and their | 
| 
{ 
| 

" ..kept pounding on the door and demandLing] admittance." 
| 
f 7 1 ~ mice is i 

. (M-56) He knew that he was not free to leave. His state- 
| 
ment to the officers reflects this knowledge. Appellant | 

would not leave, and that he woulda 


not be allowed to leave, until they had entered. Therefore 


o i 


he threw away, "...the only things here that have serial 


m + c — {4 on + - +) 1} eto Pro 3 
The mutual understanding that appellant's freedom 
} 
& 3 “ 3 ~ An ‘KY aA r } . al 
to leave had been removed, combined with the officers 


admission that they were in fact preventing him from leaving 


a Kat p nhl 4 ayn 494 Ac ae Inaf J r - 
are facts that establish an arrest as defined tin Beck v. 


+, Thomas, supra. . By searching the apartment 


a 
| 


and pounding repeatedly upon the door, the officers, in 


we supra; Coleman v. U.Biy Supra: Kelly vs U.Ss4 Supra, 
| this case, arrested petitioner 


{ 
, 

; The errest was complete before Detective Jacobs 
7 went to the fire escape. It occurred before the officers 


saw any boxes being dropped from any windows. it occurred 


. 


prior to the officers' possession of probable cause 


The illegal arrest of appellant taints the subse- 


| 
| 
| 
| 
| 
| 
| 


quently obtained property. Both the admission and the boxes 
must be suppressed as products of an illegal arrest. 

Brown v. Illinois, 95 S. Ct. 2254 (1975); Wong Sun v. U. S., 
471 (1963). 


Since appellant was under arrest when he dropped 


the boxes from the window, the act cannot be deemed voluntary. 
ro 


United States v. Katz, 389 U.S. 347 (1967); United States 


v. Fay, 239 F. Supp. 132 (SDMY, 1965); People v. Zimmer, 
329 NYS 2d 17, aff'd 339 (NYS 2d 671 (App. Div. 1972)]. 


It was no more voluntary than in the emptying of one's 


pockets at the police station. Either act would, in this 


case, be the product of an illegal arrest and must be suppressed. 


CONCLUSION 


THE DISTRICT COURT WAS WRONG IN DENYING 
THE WRIT, APPELLANT WAS NOT PROVIDED 

AN OPPORTUNITY FOR A FULL AND FAIR 
HEARING AND ITEMS ILLEGALLY SEIZED 
WERE THEREFORE ADMITTED INTO EVIDENCE 
AGAINST HIM. THE CONVICTION MUST BE 
REVERSED AND A NEW TRIAL ORDERED. 


Dated: Hempstead, New York 
November 22, 1976 


Respectfully submitted, 


LAWRENCE W. KESSLER 
' Hofstra Law School 

Hempstead, New York 1 
516-560-3216 


Attorney for Appellant 


